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The Rules of #MeToo 
Jessica A. Clarke† 
ABSTRACT 
Two revelations are central to the meaning of the #MeToo movement. First, sexual 
harassment and assault are ubiquitous. And second, traditional legal procedures 
have failed to redress these problems. In the absence of effective formal legal pro-
cedures, a set of ad hoc processes have emerged for managing claims of sexual har-
assment and assault against persons in high-level positions in business, media, 
and government. This Article sketches out the features of this informal process, in 
which journalists expose misconduct and employers, voters, audiences, consumers, 
or professional organizations are called upon to remove the accused from a position 
of power. Although this process exists largely in the shadow of the law, it has at-
tracted criticisms in a legal register. President Trump tapped into a vein of popular 
backlash against the #MeToo movement in arguing that it is “a very scary time for 
young men in America” because “somebody could accuse you of something and 
you’re automatically guilty.” Yet this is not an apt characterization of #MeToo’s 
paradigm cases. In these cases, investigative journalists have carefully vetted alle-
gations; the accused have had opportunities to comment and respond; further in-
vestigation occurred when necessary; and the employment consequences, if there 
were any at all, were proportional to the severity of the misconduct. This Article 
offers a partial defense of the #MeToo movement against the argument that it of-
fends procedural justice. Rather than flouting due process values, #MeToo’s infor-
mal procedures have a number of advantages in addressing sexual misconduct 
while providing fair process when the accused person is a prominent figure. 
INTRODUCTION 
The #MeToo movement has exposed that sexual harassment and 
assault remain commonplace and that traditional legal procedures have 
failed for survivors.1 The civil and criminal law impose high costs on 
 
 †  Professor of Law, Vanderbilt University Law School. I am grateful to Joni Hersch, Neha 
Jain, Bethany Davis Noll, David Noll, Richard McAdams, Lesley Wexler, and the faculty at the 
University of Arizona James E. Rogers College of Law for their advice on this project. Thanks to 
Emily Lamm for helpful comments and superb research assistance. 
 1 Catharine A. MacKinnon, #MeToo Has Done What the Law Could Not, N.Y. TIMES (Feb. 4, 
2018), https://www.nytimes.com/2018/02/04/opinion/metoo-law-legal-system.html [https://perma.c 
c/J7QL-BZD2]. 
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those who come forward while offering little in the way of benefits.2 
Confidential settlements and mandatory arbitration isolate survivors 
and cloak legal claims in secrecy, impairing the law’s ability to promote 
social change.3 In the absence of effective formal legal procedures, an 
ad hoc process4 has emerged for managing claims of sexual harassment 
and assault against persons in high-level positions in business, media, 
and government.5 In this ad hoc process, journalists expose misconduct 
and employers, voters, audiences, consumers, or professional organiza-
tions are called upon to remove the accused from a position of power. 
Since the fall of 2017, a number of survivors have used this informal 
process to report abuse, and, as a result, over two hundred accused in-
dividuals have lost high-profile jobs, roles, or positions.6 
The backlash came swiftly, invoking concerns of false allegations,7 
due process,8 and overreach.9 In September 2018, the Supreme Court 
confirmation hearings for Justice Brett Kavanaugh inspired the use of 
the social media hashtag #HimToo to complain about the mistreatment 
of accused men.10 President Trump tapped into this vein of popular 
 
 2 See infra notes 31–58, 219–228 and accompanying text. 
 3 See infra notes 49–58 and accompanying text. 
 4 Cf. Pamela K. Bookman & David L. Noll, Ad Hoc Procedure, 92 N.Y.U. L. REV. 767, 774 
(2017) (“Ad hoc procedure overcomes problems that cannot be solved using the existing procedural 
structures, and may be necessary to ensure that the civil justice system is able to provide the 
ordinary desiderata of civil litigation in cases that defy customary judicial management.”). 
 5 See Melissa Murray, Consequential Sex: #MeToo, Masterpiece Cakeshop, and Private Sexual 
Regulation, 113 NW. L. REV. 825, 833 (2019) (“#MeToo and its efforts respond directly to the view 
that the state has failed to impose appropriate consequences on those who commit sexual harass-
ment and sexual assault.”). Cf. Deborah Tuerkheimer, Unofficial Reporting in the #MeToo Era, 
2019 U. CHI. LEGAL F. 273, 276 (2019) (discussing how “#MeToo has catalyzed the creation of new 
channels for reporting sexual misconduct without directly invoking the legal system or law-adja-
cent institutional structures”). 
 6 Audrey Carlsen et al., #MeToo Brought Down 201 Powerful Men. Nearly Half of Their Re-
placements Are Women., N.Y. TIMES (Oct. 29, 2018), https://www.nytimes.com/interactive/2018/10 
/23/us/metoo-replacements.html [https://perma.cc/VTM3-KDJ]. 
 7 See Measuring the #MeToo Backlash, THE ECONOMIST (Oct. 20, 2018), https://www.econo-
mist.com/united-states/2018/10/20/measuring-the-metoo-backlash [https://perma.cc/65LW-CAF7] 
(reporting that “18% of Americans now think that false accusations of sexual assault are a bigger 
problem than attacks that go unreported or unpunished, compared with 13% in November last 
year” based on YouGov polls of 1500 Americans). 
 8 See Emily Stewart, Trump Wants “Due Process” for Abuse Allegations. I Asked 8 Legal Ex-
perts What That Means, VOX (Feb. 12, 2018), https://www.vox.com/policy-and-politics/2018/2/11/16 
999466/what-is-due-process-trump (“[A]s more and more figures face consequences —financial, po-
litical, professional, and legal—for their bad behavior, one term that comes up over and over again 
is ‘due process.’”). 
 9 See Masha Gessen, Sex, Consent, and the Dangers of ‘Misplaced Scale,’ NEW YORKER (Nov. 
27, 2017), https://www.newyorker.com/news/our-columnists/sex-consent-dangers-of-misplaced-sca 
le [https://perma.cc/MN3F-PWMM]; Jia Tolentino, The Rising Pressure of the #MeToo Backlash, 
NEW YORKER (Jan. 24, 2018), https://www.newyorker.com/culture/culture-desk/the-rising-pressu- 
re-of-the-metoo-backlash [https://perma.cc/CVW7-8329]. 
 10 Emma Grey Ellis, How #HimToo Became the Anti #MeToo of the Kavanaugh Hearings, 
WIRED (Sept. 27, 2018), https://www.wired.com/story/brett-kavanaugh-hearings-himtoo-metoo-chr 
37] THE RULES OF #METOO 39 
backlash in arguing that it is “a very scary time for young men in Amer-
ica” because “somebody could accuse you of something and you’re auto-
matically guilty.”11 With this comment, he connected the allegations 
against older, powerful men with those against younger ones, perhaps 
on college campuses. At rallies, the President trivialized the #MeToo 
movement, joking that “the rules of MeToo” amount to a code of political 
correctness.12 Hyperbolic commentators have called the movement a 
“witch hunt,” “McCarthyism,” and “Soviet Union-style erasure” of ac-
cused men.13 More temperate observers have expressed the concerns 
that “trial by media” is “often a hindrance to truth-finding”14 and that 
decisions have been made in a “rush to judgment.”15 
In large part, the response to this backlash has been to argue that 
it is off the mark as a matter of law because the court of public opinion 
is not constrained by procedural rules.16 This Article takes a different 
tack. It identifies a set of emerging procedural norms for making and 
 
istine-blasey-ford/ [https://perma.cc/E8GQ-Z5G2]. 
 11 Dara Lind, Trump: “It’s a Very Scary Time for Young Men in America,” VOX (Oct. 2, 2018), 
https://www.vox.com/2018/10/2/17928800/trump-women-doing-great-kavanaugh [http://perma.cc/ 
EUX8-NGN5]. 
 12 Betsy Klein, Allie Malloy, & Kate Sullivan, Trump Mocks the #MeToo Movement at a Rally, 
Again, CNN (Oct. 10, 2018), https://www.cnn.com/2018/10/10/politics/trump-rally-mocks-me-too/ 
index.html [https://perma.cc/9T9E-863E]. 
 13 See, e.g., David M. Perry, No, #MeToo Is Not a Witch Hunt, PAC. STANDARD (Jan. 9, 2018), 
https://psmag.com/social-justice/no-metoo-is-not-a-witch-hunt [https://perma.cc/4M7H-LFG5]. 
 14 Shira A. Scheindlin & Joel Cohen, After #MeToo, We Can’t Ditch Due Process, GUARDIAN 
(Jan. 8, 2018), https://www.theguardian.com/commentisfree/2018/jan/08/metoo-due-process-televi 
ctions [https://perma.cc/QV5P-F5VG]. 
 15 Elizabeth Bartholet, #MeToo Excesses, HARV. CRIMSON, (Jan. 16, 2018) https://www.thecri- 
mson.com/article/2018/1/16/bartholet-metoo-excesses/ [https://perma.cc/Q453-HHU5]. 
 16 See, e.g., Ana Marie Cox, Al Franken Isn’t Being Denied Due Process. None of These Famous 
Men Are, WASH. POST (Dec. 7, 2017), https://www.washingtonpost.com/news/posteverything/wp/20 
17/12/07/al-franken-isnt-being-denied-due-process-none-of-these-famous-men-are/?utm_term=.49 
f4dfa95a51 [https://perma.cc/9B5B-LNYY] (“But the courts aren’t where our national conversation 
is taking place, so let’s not dither about the dangers of proclaiming guilt or innocence.”); Alison 
Gash & Ryan Harding, #MeToo? Legal Discourse and Everyday Responses to Sexual Violence, 7 
LAWS 21 (2018) (“Critics who contend ‘due process is better than mob rule’ miss the point. The aim, 
and point, is not (or is not always) criminal prosecution.” (citation omitted)). 
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evaluating public reports17 of sexual assault, harassment, and miscon-
duct18 against high-profile leaders in business, media, and govern-
ment.19 It defends these norms against the charge that they violate 
principles of procedural justice in their treatment of the accused.20 In 
#MeToo’s paradigm cases—reporting on Harvey Weinstein, Bill 
O’Reilly, Eric Schneiderman, Louis C.K., and others by The New York 
Times and The New Yorker—journalists have carefully vetted allega-
tions; the accused have had opportunities to comment and respond; 
skeptical commentators have scrutinized accusations; decision makers 
have required corroborative evidence and conducted follow-up investi-
gations when necessary; and the employment consequences, if any, 
were proportional to the severity and likelihood of the misconduct.21 
This Article does not argue that every decision in the #MeToo era has 
been procedurally sound.22 Rather, it argues that in most instances in 
which high-profile leaders have lost positions, the allegations have been 
 
 17 This Article is interested in the public nature of reports as a characteristic feature of the 
#MeToo era. It is not focused on the procedures for handling complaints against students under 
Title IX or against employees under Title VII. The due process implications of these processes, 
which are often confidential, have been analyzed elsewhere. 
 18 This Article uses “sexual misconduct” as a provisional term to describe the broader set of 
harms illuminated by #MeToo. One controversial feature of #MeToo is that it has contested the 
legal and social boundaries separating various forms of harm, including, but not limited to: rape, 
sexual assault, unwanted and coercive sex, child sex abuse, nonsexual but gender-based harass-
ment, harassment inside and outside the workplace, intimate partner violence, homophobic and 
transphobic harassment, claims against women, claims by men and nonbinary survivors, and 
claims about the erasure of people of color and other groups. This Article is not the place to resolve 
these controversies, although it addresses the question of whether the consequences are propor-
tional to the severity of the misconduct in Part IV.E. Where appropriate, this Article refers specif-
ically to certain of these forms of harm. 
 19 I am concerned with high-profile abusers who occupy positions that afford them great fame, 
power, or wealth and whose misconduct therefore counts as newsworthy. See, e.g., Poynter Staff, 
Which Sexual Harassment and Assault Stories Should You Cover? Here Are Some Guidelines, POY- 
NTER (Nov. 29, 2017), https://www.poynter.org/ethics-trust/2017/which-sexual-harassment-and-as 
sault-stories-should-you-cover-here-are-some-guidelines/ [https://perma.cc/XR4Y-TN3L]. Accusa-
tions against rank-and-file workers raise different concerns. See Rachel Arnow-Richman, Of Power 
and Process: Handling Harassers in an At-Will World, 128 YALE L.J.F. 85, 95–99 (2018). While 
the boundaries of the category of high-profile employees can be disputed, core cases are easy to 
identify. 
 20 This Article does not advance any particular theory of what procedural justice requires. 
Rather, it responds to specific procedural objections to the #MeToo movement by examining the 
set of cases of individuals who lost prominent positions in the year after the Weinstein story and 
evaluating the procedures those individuals were afforded based on principles from due process 
precedents. This Article does not argue that extralegal processes are ideal for survivors or are a 
satisfactory alternative to legal reform. 
 21 These Pulitzer Prize winning stories are collected at THE PULITZER PRIZES, THE 2018 
PULITZER PRIZE WINNER IN PUBLIC SERVICE (2018), https://www.pulitzer.org/winners/new-york-ti 
mes-reporting-led-jodi-kantor-and-megan-twohey-and-new-yorker-reporting-ronan [https://perma 
.cc/3VWQ-SZYL]. 
 22 I do not defend employment decisions based on anonymous public reports or sparse allega-
tions against high-level leaders; rather, I argue that any such cases are exceptional deviations 
from emerging procedural norms. See infra Part III. 
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vetted and scrutinized by media, and decision makers have required 
some form of corroborative evidence or conducted their own investiga-
tions before taking action. This set of extralegal norms provides promi-
nent figures accused of sexual misconduct with fair procedural safe-
guards. 
This Article proceeds in four parts. Part I explains the advantages 
of #MeToo’s extralegal procedures over traditional legal procedures, 
such as those provided by the criminal justice system and workplace 
sexual harassment law. Part II argues that, even though private actors 
are not bound by procedural rules outside of legal proceedings, #Me-
Too’s advocates should be concerned with procedural justice for the ac-
cused because it is important to the legitimacy of the movement’s goals. 
Part III argues that a set of procedural norms for evaluating extralegal 
claims of sexual harassment and assault against persons in positions of 
power is emerging. Part IV defends these emerging norms against var-
ious procedural objections: that they are not enforceable; that survivors 
who failed to pursue formal legal remedies should be barred from purs-
ing extralegal ones; that #MeToo fails to give the accused a fair hearing; 
and that it imposes disproportionate consequences. Close examination 
reveals that that the rules of #MeToo, as applied, do not violate basic 
procedural principles in terms of the rights of the accused. 
I. ADVANTAGES OF #METOO’S EXTRALEGAL PROCEDURES 
The originators of the #MeToo movement conceived of their project 
as a “therapeutic, restorative, and educational” effort aimed at struc-
tural change and solidarity for survivors.23 Although the movement’s 
leaders did not envision its aims as identifying individual perpetrators, 
#MeToo gained national prominence as a result of the Harvey Wein-
stein story.24 It is now associated with an extralegal process for remov-
ing high-level perpetrators from positions of power.25 In this extralegal 
process, journalists first publicly expose sexual misconduct and then 
private actors, such as employers, voters, audiences, consumers, or pro-
fessional organizations, determine whether the accusations warrant re-
moval of the accused. This process enforces an evolving social norm: 
that sexual misconduct disqualifies a person from holding a position of 
 
 23 See, e.g., Lesley Wexler, #MeToo and Law Talk, 2019 U. CHI. LEGAL F. 343, 343 (discussing 
“Alyssa Milano’s informative, hand raising oriented  
#MeToo hashtag and its intersection with Tarana Burke’s victim-centered, empathy-generating 
and restorative-justice focused Me Too”). 
 24 Sandra E. Garcia, The Woman Who Created #MeToo Long Before Hashtags, N.Y. TIMES 
(Oct. 20, 2017), https://www.nytimes.com/2017/10/20/us/me-too-movement-tarana-burke.html [htt 
ps://perma.cc/K45D-2XH3]. 
 25 See Carlsen et al., supra note 6. 
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power.26 The process itself is a set of evolving, decentralized, and infor-
mal norms, with specific features that are described in detail in Part 
III. It is not a rights-claiming system in which survivors make demands 
for justice,27 because the pressure generated by news coverage is the 
key feature of the system,28 and the only available remedy is removal of 
the perpetrator. The process is private in the sense that it is not en-
forced by state actors, but unlike many other forms of private admin-
istration, it is public in the sense that it is driven by and occurs in the 
spotlight of media coverage. 
This process has a number of significant limitations, and fails to 
achieve many of the #MeToo movement’s goals. Nonetheless, removing 
perpetrators from power is an essential component of the reckoning oc-
casioned by the #MeToo movement.29 In this regard, #MeToo’s extrale-
gal procedures have a number of important advantages over traditional 
legal ones in terms of transparency, collective action, and institutional 
change.30 
Legal processes have been largely ineffective in removing high-pro-
file perpetrators. The criminal law is a blunt and unwieldy tool. Sexual 
offenses are defined narrowly31 and are difficult to prove.32 Some re-
search suggests only 5 to 20% of rapes are reported to law enforcement, 
only 7 to 27% of rapes that are reported to law enforcement are prose-
cuted, and only 3 to 26% of those that are prosecuted result in convic-
tion.33 One reason is that the criminal justice system imposes a “credi-
bility discount” on victims.34 On surveys, law enforcement officers 
 
 26 See, e.g., Richard H. McAdams, The Origin, Development, and Regulation of Norms, 96 MI- 
CH. L. REV. 338, 350 (1997) (discussing definitions of norms by contrast to legal rules). 
 27 Compare Deborah L. Brake & Joanna L. Grossman, The Failure of Title VII as a Rights-
Claiming System, 86 N.C. L. REV. 859, 863 (2008) (explaining how employment discrimination law, 
including sexual harassment law, is a flawed rights-claiming system). 
 28 Compare William L.F. Felstiner, Richard L. Abel, & Austin Sarat, The Emergence and 
Transformation of Disputes: Naming, Blaming, Claiming . . . , 15 LAW & SOC’Y REV. 631, 635–36  
(1980) (describing a process of “naming, blaming, and claiming” in which an aggrieved individual 
seeks justice). 
 29 See, e.g., Lesley Wexler, Jennifer K. Robbennolt, & Colleen Murphy, #MeToo, Time’s Up, 
and Theories of Justice, 2019 U. Ill. L. REV. 45, 68–81 (discussing principles of restorative justice,  
which require backward-looking efforts to ensure offender accountability as well as forward-look-
ing efforts to ensure meaningful change). 
 30 My argument is not that these extralegal processes should supplant legal ones or substitute 
for legal reform. It is that they serve purposes current legal processes do not. 
 31 For a survey of state laws and discussion of reform efforts, see MODEL PENAL CODE: SEXUAL 
ASSAULT AND RELATED OFFENSES (Am. Law Inst., Tentative Draft No. 1, 2014). 
 32 See, e.g., Donald Dripps, After Rape Law: Will the Turn to Consent Normalize the Prosecu-
tion of Sexual Assault?, 41 AKRON L. REV. 957, 971 (2008) (discussing research showing “jury re-
luctance to convict men accused of raping women who have violated traditional sexual mores”). 
 33 Kimberly A. Lonsway & Joanne Archambault, The “Justice Gap” for Sexual Assault Cases: 
Future Directions for Research and Reform, 18 VIOLENCE AGAINST WOMEN 145, 156 (2012). 
 34 Deborah Tuerkheimer, Incredible Women: Sexual Violence and the Credibility Discount, 166 
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report that they believe rape claims are far more likely to be false than 
reports of other crimes, despite the lack of empirical support for this 
assumption.35 The penalties for sexual offenses—such as harsh prison 
sentences and lifelong sex offender registration requirements—are so 
draconian that some survivors may not wish to involve the criminal jus-
tice system at all.36 
As for workplace sexual harassment law, it is ridden with loopholes 
and limitations.37 For example, independent contractors, like many of 
the Hollywood actors who sought opportunities with Weinstein, are not 
protected by federal law.38 Additionally, federal courts have ratcheted 
up the standard for how bad harassment must be to violate the law.39 
Some courts have held that even repeated instances of unwanted sexual 
touching do not count as harassment.40 
Sexual harassment law is particularly ineffective at stopping high-
level harassers. In its 2016 study of harassment in the workplace, an 
Equal Employment Opportunity Commission (EEOC) task force found 
that workplaces that anoint some employees as “superstar[s]” tend to 
be “breeding ground[s]” for harassment.41 When some employees “are 
privileged with higher income, better accommodations, and different ex-
pectations,” they may begin to think “they are above the rules.”42 Vic-
tims may believe they have nothing to gain but everything to lose from 
 
U. PA. L. REV. 1, 2 (2017); see also Corey Rayburn Yung, Rape Law Gatekeeping, 58 B.C. L. REV. 
205, 209 (2017) (“Unlike people who have been robbed, beaten, or defrauded, rape victims must 
bypass a series of gatekeepers that, beginning with the police, impede the criminal justice system 
from vindicating victims’ allegations.”). 
 35 Amy Dellinger Page, Gateway to Reform? Policy Implications of Police Officers’ Attitudes 
Toward Rape, 33 AM. J. CRIM. JUST. 44, 55 (2008) (discussing a survey of 891 police officers, in 
which 53% believed that 11 to 50% of rape reports by women were false, and 10% believed that 
between 50 and 100% were false). 
 36 See Michelle J. Anderson, Campus Sexual Assault Adjudication and Resistance to Reform,  
125 YALE L.J. 1940, 1953 (2016). 
 37 For summaries of some of Title VII’s shortcomings, see, e.g., Daniel Hemel & Dorothy S. 
Lund, Sexual Harassment and Corporate Law, 118 COLUM. L. REV. 1583, 1603–10 (2018); Rebecca 
Hanner White, Title VII and the #MeToo Movement, 68 EMORY L.J. ONLINE 1014 (2018). Tort law 
is no answer; sexual harassment law was meant to address the many limitations of tort law. See 
generally Martha Chamallas, Will Tort Law Have Its #Me Too Moment?, 11 J. TORT L. 39 (2018). 
 38 Title VII applies only to employer/employee relationships. 42 U.S.C. § 2000e-2(a)(1). 
 39 See, e.g., SANDRA SPERINO & SUJA THOMAS, UNEQUAL: HOW AMERICA’S COURTS UNDERMINE 
DISCRIMINATION LAW 33–38 (2017) (discussing the requirement that harassment be “severe or 
pervasive” to violate the law). 
 40 Id. 
 41 CHAI R. FELDBLUM & VICTORIA A. LIPNIC, U.S. EQUAL EMP’T OPPORTUNITY COMM’N, REPORT 
OF THE CO-CHAIRS OF THE SELECT TASK FORCE ON THE STUDY OF HARASSMENT IN THE WORKPLACE 
(2016), https://www.eeoc.gov/eeoc/task_force/harassment/report.cfm [https://perma.cc/AH2R-93V 
Q]. 
 42 Id. Additionally, “power can make an individual feel uninhibited and thus more likely to 
engage in inappropriate behaviors.” Id. (citing Dacher Keltner et al., Power, Approach, and Inhi-
bition, 110 PSYCHOL. REV. 265 (2003)). 
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reporting misconduct by chief executives, rainmakers, and moguls.43 In-
stitutions have incentives to shield their anointed ones from scandal.44 
Those institutions may conclude that the benefits of retaining a super-
star are worth the costs of misconduct.45 High-level employees are more 
likely to have contracted for protection against termination, meaning 
their institutions realize that actions against them will be drawn-out 
and expensive.46 
The legal rules for reporting sexual harassment allow institutions 
to sweep it under the rug. In order to prevail in a sexual harassment 
case, most employees must first attempt to make use of their employer’s 
internal complaint process.47 Yet research has found only 30% of victims 
do so.48 When victims do report, internal processes may result in confi-
dential settlements that allow serial harassers to continue.49 For exam-
ple, Fox News host Bill O’Reilly was accused of a series of incidents of 
sexual harassment and other misconduct, but his accusers received pay-
outs, totaling $45 million, in exchange for their silence.50 Fox News 
hired private investigators to seek out damaging information about one 
victim, and then agreed to destroy the materials the investigators had 
found as part of a settlement.51 In other cases, employees are required, 
as a condition of the job, to sign away their rights to public litigation by 
 
 43 See, e.g., Jodi Kantor & Megan Twohey, Harvey Weinstein Paid Off Sexual Harassment Ac-
cusers for Decades, N.Y. TIMES (Oct. 5, 2017), https://www.nytimes.com/2017/10/05/us/harvey-wein 
stein-harassment-allegations.html?login=smartlock&auth=login-smartlock [https://perma.cc/D79 
H-48C8] (quoting a memo from a former assistant of Harvey Weinstein: “I am a 28 year old woman 
trying to make a living and a career. Harvey Weinstein is a 64 year old, world famous man and 
this is his company. The balance of power is me: 0, Harvey Weinstein: 10.”); MEGAN KELLY, SETTLE 
FOR MORE 302 (2016) (Explaining that she did not report Roger Ailes because, “if I caused a stink, 
my career would likely be over. Sure they might investigate, but I felt certain there was no way 
they would get rid of him, and I would be left on the wrong side of the one man who had power at 
Fox.”). 
 44 Arnow-Richman, supra note 19, at 87. 
 45 FELDBLUM & LIPNIC, supra note 41; see also, e.g., Emily Steel & Michael S. Schmidt, Bill 
O’Reilly Settled New Harassment Claim, Then Fox Renewed his Contract, N.Y. TIMES (Oct. 21, 
2017), https://www.nytimes.com/2017/10/21/business/media/bill-oreilly-sexual-harassment.html? 
module=inline [https://perma.cc/VU7R-VBT4]. 
 46 Arnow-Richman, supra note 19, at 92–95. 
 47 This rule generally applies when the harasser is a supervisor. See Burlington Industries, 
Inc. v. Ellerth, 524 U.S. 742, 753 (1998); Faragher v. City of Boca Raton, 524 U.S. 775, 807 (1998). 
 48 Lilia M. Cortina & Jennifer L. Berdahl, Sexual Harassment in Organizations: A Decade of 
Research in Review, in 1 THE SAGE HANDBOOK OF ORGANIZATIONAL BEHAVIOR 469, 469–96 (J. 
Barling & C. L. Cooper eds., 2008). 
 49 See, e.g., Ronan Farrow, Harvey Weinstein’s Secret Settlements, NEW YORKER (Nov. 21, 
2017), https://www.newyorker.com/news/news-desk/harvey-weinsteins-secret-settlements [https: 
//perma.cc/RY7M-MNCV]. 
 50 Emily Steel, How Bill O’Reilly Silenced His Accusers, N.Y. TIMES (Apr. 4, 2018), https://ww 
ww.nytimes.com/2018/04/04/business/media/how-bill-oreilly-silenced-his-accusers.html [https://pe 
rma.cc/P86H-7TPR]. 
 51 Id. 
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agreeing that any claims be settled in confidential arbitral proceed-
ings.52 
Moreover, it is administratively difficult and time consuming for 
individual survivors to invoke legal remedies. Class action lawsuits 
could minimize these burdens, helping plaintiffs to attract higher-qual-
ity lawyers and offering them more leverage against the economic 
power of their employers.53 Yet there have been relatively few sexual 
harassment class actions.54 Courts regard sexual harassment as “more 
individualized than many types of employment discrimination claims” 
because each plaintiff must prove the harassment was “unwelcome” as 
a subjective matter.55 In recent years, the Supreme Court has made the 
requirements of class certification more stringent.56 Additionally, many 
employers require their workforces to sign away their rights to class 
proceedings along with their rights to litigation.57 In a series of recent 
decisions, the Supreme Court has made “class arbitration waivers 
nearly bulletproof.”58 
By contrast, #MeToo’s procedures are open, relatively simple, col-
lective, and effective in removing high-level perpetrators. It is one of 
#MeToo’s distinctive features that accusations are public.59 #MeToo 
 
 52 See, e.g., Steven Davidoff Solomon, Arbitration Clauses Let American Apparel Hide Miscon-
duct, DEALB%K (July 15, 2014), https://dealbook.nytimes.com/2014/07/15/arbitration-clauses-let-
american-apparel-hide-misconduct/ [https://perma.cc/VQ2M-2LU4]. One study found mandatory 
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v. Dukes, 50 HARV. C.R.-C.L. L. REV. 153, 176–77 (2015) (discussing challenges for plaintiffs bring-
ing civil rights class actions after the Supreme Court’s 2011 decision in Wal-Mart v. Dukes). 
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claimants have been lauded as “silence breakers.”60 The public pressure 
generated by #MeToo has overcome legal barriers to speaking out. #Me-
Too allows survivors to band together—creating networks of support, 
lending credibility to one another’s claims, and exposing that problems 
are systemic rather than isolated occurrences or the fault of individual 
victims. Journalists have reported a snowball effect: a source who would 
otherwise have stayed silent might go on the record if she could be told 
she was the third, fourth, or fifth named source for an article.61 Some of 
the numbers are staggering—after journalist Glenn Whipp wrote about 
allegations by thirty-eight women against filmmaker James Toback, he 
was contacted by two hundred additional accusers.62 Sources may resist 
coming forward out of “self-blame, guilt, and complicity,” but when in-
formed about additional victims, they realize, “It can’t be 30 or 40 
women’s fault.”63 
The #MeToo movement has been stunningly effective in removing 
perpetrators from positions of power. In the year prior to the Weinstein 
news stories, fewer than thirty prominent people lost positions due to 
public accusations of sexual misconduct.64 In the year after, over two 
hundred did.65 By incapacitating offenders, #MeToo has prevented 
them from further abusing their positions of power to harm others. The 
threat of public exposure may also deter other leaders, and those who 
aspire to leadership, from engaging in misconduct. It is important to 
note, of course, that incapacitating and deterring high-level harassers 
only assists a privileged pool of potential victims, and only in a limited 
set of circumstances.66 Most perpetrators are not high-level leaders or 
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 63 8 Reporters Reflect, supra note 61 (quoting editor Michelle Cottle). 
 64 Carlsen et al., supra note 6. 
 65 Id. 
 66 See Rebecca Traister, Your Reckoning. And Mine., THE CUT (Nov. 2017), https://www.thecut 
.com/2017/11/rebecca-traister-on-the-post-weinstein-reckoning.html? [https://perma.cc/NDZ7-P6 
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celebrities.67 Survivors without fame and fortune are less likely to find 
investigative journalists eager to tell their stories. The media has fo-
cused on white women, even though women of color experience higher 
rates of sexual violence.68 Even when their stories are covered, “[b]lack 
victims of sexual abuse are often disregarded.”69 Low-wage,70 blue col-
lar,71 and immigrant workers72 are particularly vulnerable to abuse, but 
are less able to speak out and less likely to be heard when they do.73 
Transgender and nonbinary survivors have received little coverage,74 
despite the fact that they are at higher risk of sexual assault.75 Popular 
attention has focused on a stock narrative involving an older man who 
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https://www.nytimes.com/2018/09/04/smarter-living/the-edit-me-too.html [https://perma.cc/YAE7-
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demands sexual favors from a younger, less-powerful woman, or occa-
sionally a man.76 Sexist but non-sexual forms of workplace harassment 
have often been overlooked, as have the connections between sexual 
abuse and broader patterns of gender-based inequality, power dynam-
ics, and institutional dysfunction.77 
Yet all these criticisms—the failure to address harassment by low-
level employees, the failure to attend to intersectional dynamics involv-
ing race, class, LGBTQ, and immigration status, and the failure to ad-
dress non-sexual forms of harassment—are commonly made of legal 
processes. What is interesting about #MeToo is how, in many cases, it 
has achieved what the law could not.78 #MeToo’s procedures are distinc-
tive in specifically asking whether sexual assault, harassment, or mis-
conduct should disqualify an individual from important office. This is 
not the question asked by the criminal or civil justice systems, although 
loss of employment is sometimes a collateral consequence of a convic-
tion or judgment. 
Despite the limits of the strategy, the #MeToo movement’s ability 
to remove abusive leaders is an accomplishment because of what it says 
about gender and power. The movement has the potential to redefine 
the conditions for holding power, celebrity, and wealth in our society. 
The Weinstein story came one year after a presidential election in which 
the winning candidate had bragged on video that being famous meant 
he could grope women without first asking for their consent.79 Prior to 
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October 2017, reports of sexual assault, harassment, and misconduct by 
powerful men were “an almost wholly open secret, sometimes even hav-
ing been reported in major outlets, and yet somehow ignored, allowed 
to pass, unconsidered.”80 What has changed is that some of these reports 
are being taken seriously “and treated as disgraceful and outrageous 
misconduct with which no self-respecting company or university can af-
ford to be associated.”81 In asking whether sexual assault, harassment, 
and misconduct are disqualifying, voters, corporate boards, consumers, 
and other decision makers have made clear that survivors matter, that 
sexual assault and harassment are unacceptable, and that those who 
fail to treat all people as equals, regardless of sex, are unfit to hold high 
office. 
It is true that removing harassers from high places will not resolve 
all harassment.82 As Professor Vicki Schultz has written, “sooner or 
later, other harassers will take their place—unless the underlying con-
ditions that foster harassment in the first place are addressed.”83 How-
ever, there are some positive signs here. Many of the institutions that 
have undergone leadership transitions in the wake of #MeToo reports 
have taken the opportunity to consider gender diversity. Out of 201 
male leaders who lost their positions due to sexual harassment, almost 
half were replaced by women.84 Nonetheless, removing perpetrators 
does not provide restitution to victims. To truly address sexual assault, 
harassment, and misconduct, comprehensive legal, public health, and 
education strategies are required. But in the course of calls for compre-
hensive change, it is important not to diminish the #MeToo movement’s 
accomplishments in ending high-level impunity. 
II. WHY PROCEDURAL JUSTICE MATTERS 
Because of their employment consequences for accused individuals, 
#MeToo’s informal procedures are controversial.85 Calls for due process 
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have taken various forms, from exhortations not to rush to judgment,86 
to arguments that those making employment decisions should adopt 
procedural safeguards applicable to criminal, civil, or administrative 
proceedings,87 to the insistence that only criminal courts can hear 
claims.88 Many of these arguments rest on mistaken assumptions about 
the law and the troubling suggestion that high-profile men, most of 
them white, deserve exceptional protections against false allegations. 
But #MeToo advocates should still be concerned about the charge of a 
rush to judgment. 
One response to the due process backlash is that technically, pro-
cedural requirements do not apply to most employment decisions. Crim-
inal penalties like incarceration cannot be imposed outside of the crim-
inal justice system, and so the rules of criminal justice, such as the 
requirement that proof be established beyond a reasonable doubt, do 
not apply outside of that system. The Constitution’s Due Process Clause 
seldom applies to employment decisions. The main reason is that it does 
not generally bind non-state actors—such as private employers, voters, 
consumers, and shareholders.89 The Due Process Clause only protects a 
subset of public employees, such as those with a recognized property 
interest in continued employment, for example, because of a collective 
bargaining agreement, state statute, employer policy, or contract that 
only allows discharge for cause.90 Job applicants do not have any such 
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entitlements.91 Individuals who choose to resign rather than face fur-
ther scrutiny waive any rights to due process.92 Due process also pro-
tects a public employee’s liberty interest in their professional reputa-
tion, but only if the government falsely claims that an employee 
engaged in misconduct.93 This right does not apply if it was the media 
that disclosed the information.94 
It is a widely-accepted myth that U.S. workers have automatic job 
protection.95 In many U.S. jurisdictions, private employers are permit-
ted to consider any entanglement by a worker with the criminal justice 
system as a ground for firing—even one resulting in an acquittal.96 The 
reason most employers created internal complaint processes to resolve 
sexual harassment claims was to avoid lawsuits from victims, not to 
protect the interests of accused employees.97 The Fair Credit Reporting 
Act was amended in 2003 to allow employers to conduct investigations 
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of employment-related misconduct or legal violations without any no-
tice to the accused.98 If an outside investigation results in some type of 
adverse employment action, an employer is only required to provide the 
accused with “a summary containing the nature and substance” of the 
investigator’s report.99 The accused is not entitled to the names of any 
sources.100 Union employees may have contractual rights to challenge 
their employers’ decisions through grievance processes, but these ar-
rangements are diminishing in frequency.101 Employees with unusual 
bargaining power, such as ousted CBS chief Les Moonves, may be able 
to negotiate for the right to be terminated only under certain conditions, 
and may therefore avail themselves of formal legal procedures to chal-
lenge an employer’s finding of misconduct.102 This group of sheltered 
high-level employees cannot complain about lack of process. 
The argument that those accused of sexual misconduct should re-
ceive special procedural protection, while those accused of other forms 
of misconduct do not, is a troubling form of exceptionalism. It “harken[s] 
back to a time when rape victims faced unique hurdles in criminal pros-
ecution”103 based on widespread beliefs “that women have a tendency to 
lie about rape and sexual assault.”104 Exceptional procedural protec-
tions may also be rooted in a sexist view of gender roles that presup-
poses that accused men have special entitlements to their careers, pro-
fessional reputations, and future prospects because they are men, while 
women whose careers are derailed by harassment have not lost any-
thing of value because they are women.105 Many commentators argue it 
is hypocritical to insist on due process for the accused but not access to 
justice for survivors.106 This exceptionalism also raises questions about 
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racism—why are #HimToo advocates not concerned with procedural de-
fects of the criminal justice system that disadvantage racial minori-
ties?107 
Nonetheless, it is worthwhile to confront procedural objections on 
their own terms. To say that prominent people accused of sexual as-
sault, harassment, and misconduct should not be permitted exceptional 
protections is not to say that normal principles of procedural fairness 
should be suspended.108 
If the #MeToo movement is to maintain its moral authority as a 
mechanism for disqualifying those who have committed serious forms 
of sexual misconduct from high-level positions of power, it must attend 
to principles of procedural justice.109 Research from social psychology 
demonstrates that whether an authority is considered legitimate de-
pends on whether people think its procedures are fair.110 With respect 
to legitimacy, fair procedures are more important than favorable out-
comes.111 Procedure may be particularly important when the “correct” 
outcome is not objectively clear.112 Much of the debate over the Ka-
vanaugh nomination was trained on procedural disputes, such as the 
propriety of raising an allegation at a late stage, the thoroughness of 
the FBI’s investigation, and the appropriate burdens and standards of 
proof.113 People care about being treated fairly because it expresses 
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of any type of misconduct. See Arnow-Richman, supra note 19, at 99–103. 
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ities are considered legitimate. Tyler & Lind, supra at 117. It suggests the legitimacy of the #Me-
Too movement may be in question to the extent that the public regards it as an authority in moti-
vating decision makers such as boards, employers, voters, or consumers to remove accused leaders 
without fair process. 
 111 Tyler & Lind, supra note 110, at 133. 
 112 Id. at 134. 
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their equal status as group members.114 Thus, critics of the #MeToo 
movement have seized on slogans like “believe all women” as evidence 
of the movement’s aspirations to “mob rule.”115 Such slogans frame #Me-
Too as a battle of the sexes, inviting men to imagine themselves as 
falsely accused, rather than as potential victims themselves, or as peo-
ple who share a stake in gender equality and the elimination of sexual 
abuse.116 If #MeToo’s extralegal procedures do not appear to adhere to 
basic procedural standards, those procedures will lose the persuasive 
force on which they depend, and the reckoning occasioned by the move-
ment will prove to have been a fleeting one. 
III. #METOO’S PROCEDURAL NORMS 
An examination of high-profile cases in the #MeToo era reveals that 
rather than ignoring procedural justice, decisionmakers have relied on 
a set of evolving procedural norms for resolving these claims. One norm 
is that allegations are vetted by journalists according to the standards 
of that profession. Once aired publicly, allegations are scrutinized by 
skeptical commentators and other journalists. In the #MeToo era, alle-
gations are unlikely to result in formal employment consequences un-
less they are “corroborated” in a colloquial sense of that term, or con-
firmed by follow-up investigations. 
A. Vetting and Scrutiny 
Journalistic standards require that reporters verify facts, seek both 
sides, and attribute information to its sources.117 The profession regards 
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 117 SOC’Y PROF’L JOURNALISTS, CODE OF ETHICS (2014), https://www.spj.org/pdf/spj-code-of-eth-
ics.pdf [https://perma.cc/GG2G-D2KM]. The Society for Professional Journalists is “the largest vol-
untary association of news reporters and editors in the United States” and its Code of Ethics is 
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its “core function” as “getting the facts right.”118 Journalists are advised 
to employ “verification routines” to avoid errors before publication,119 
and issue corrections of errors caught by readers after publication.120 
High-profile magazines employ independent research editors to confirm 
the factual details of their print stories.121 While many outlets do not 
have regular fact-checking processes for online content, they focus scru-
tiny on investigative pieces and those that could give rise to liability.122 
Ethical journalism also requires consideration of both sides, which 
means reporters must “[d]iligently seek subjects of news coverage to al-
low them to respond to criticism or allegations of wrongdoing.”123 An-
other principle of ethical journalism is transparency: journalists should 
explain their methods and sources to readers, so readers themselves 
can assess the potential for errors and bias.124 This requires that stories 
identify the sources for particular pieces of information,125 and explain 
any decisions to allow sources to remain anonymous.126 Journalists in 
the #MeToo era recognize that these rules cannot be suspended in re-
porting on sexual assault. 
Before the #MeToo movement, there were two notorious instances 
of misreporting on campus sexual assault: (1) the 2006 news coverage 
of accusations of sexual assault by members of the Duke Lacrosse 
team;127 and (2) a retracted 2014 article in Rolling Stone Magazine 
about an alleged rape at a fraternity party at the University of Vir-
ginia.128 In the Duke case, a prosecutor who was up for re-election fed 
falsehoods and sound bites to uncritical reporters.129 Ultimately, other 
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journalists helped to uncover information that undermined the prose-
cutor’s case against the accused players and led to his disbarment.130 In 
the University of Virginia case, the Rolling Stone reporter failed to ver-
ify basic facts told to her by the accuser, failed to speak with the friends 
the accuser identified as being present on the night in question, failed 
to give the accused fraternity enough details about the incident to ena-
ble a response, and failed to make clear that the article’s only source for 
certain information was the accuser, despite the contrary advice of a 
fact checker.131 At Rolling Stone’s request, The Columbia Journalism 
Review issued a report on what went wrong, concluding that “[t]he mag-
azine set aside or rationalized as unnecessary essential practices of re-
porting” and that the magazine’s “failure . . . need not have happened, 
even accounting for the magazine’s sensitivity to [the accuser]’s posi-
tion.”132 
Investigative journalists have heeded the lessons of these incidents 
in reporting on #MeToo.133 The New York Times reporters verified the 
accuracy of their story about Harvey Weinstein “through interviews 
with current and former employees and film industry workers, as well 
as legal records, emails and internal documents from the businesses he 
has run, Miramax and the Weinstein Company.”134 They interviewed 
people that Weinstein’s victims had confided in about his abuse at the 
time, such as friends and relatives.135 They gave Weinstein an oppor-
tunity to comment on the story and printed his statement as well as 
quotations from his lawyer.136 They attributed the facts they reported 
to specific sources, or explained why sources wished to remain anony-
mous.137 In the #MeToo era, some journalists have established their 
own standards as to what sort of corroborative evidence is required for 
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37] THE RULES OF #METOO 57 
a newsworthy story.138 For example, they ask accusers, “Who did you 
tell after this happened?” so that they may confirm the story with the 
people the accuser confided in.139 
It is true that not every example of #MeToo reporting has been Pu-
litzer-prize winning journalism, but even stories that have received crit-
icism have met basic standards. In a controversial story posted on 
Babe.net, an anonymous 23-year-old photographer, referred to as 
“Grace,” accused 34-year-old comedian Aziz Ansari of pressuring her 
into sexual activity while the two were on a date.140 The story was crit-
icized for its “execution”: it was told in a tone befitting a tabloid, it in-
cluded details best described as gossip, and it failed to address its sub-
ject with “range or depth.”141 But the story was not criticized for 
reporting falsehoods, misattributing information, or failing to seek both 
sides. It attributed the facts to Grace and confirmed her story with text 
message records and the friends she had confided in.142 It posted a text 
message in which Ansari told Grace, “Clearly, I misread things in the 
moment and I’m truly sorry,” as well as a statement in which Ansari 
admitted to sexual activity, but disputed whether there was any indi-
cation that it was other than consensual.143 Some journalists have crit-
icized the story for its haste, which could make it appear as though the 
editors did not conduct “due diligence.”144 But Babe.net conducted sev-
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eral interviews, fact-checked the story, and sought the advice of a law-
yer.145 The story did not end Ansari’s career; rather, Ansari “mostly dis-
appeared from public life” for a few months before resuming his stand-
up comedy.146 
In a few instances, allegations of sexual assault against particular 
individuals have been aired without vetting by journalists. Some people 
have posted specific accusations on social media sites such as Twitter.147 
Others have authored blog posts and essays.148 There are also examples 
of crowdsourced lists,149 such as the “Shitty Media Men List:” a google 
document circulated in October 2017 that allowed anonymous users to 
collect “rumors and allegations of sexual misconduct, much of it violent, 
by men in magazines and publishing.”150 Journalists are particularly 
wary of crowdsourced allegations.151 It is difficult to find examples of 
instances in which employment actions were taken against high-profile 
individuals based solely on anonymous allegations that were not vetted 
by journalists.152 In a few cases, allegations on anonymous lists resulted 
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in internal investigations that led to resignations.153 A number of the 
claims that came to light during the #MeToo movement–including those 
against Harvey Weinstein, Kevin Spacey, and Matt Lauer–had been the 
subjects of “blind items” and gossip columns for years.154 But those al-
legations did not have employment consequences for these accused ce-
lebrities until after they had received attention from investigative jour-
nalists.155 
Moreover, even after a story appears, journalists subject high-pro-
file allegations to critical scrutiny, and different media outlets report on 
alternative perspectives and updated information.156 The Shitty Media 
Men list’s allegations against one individual received critical coverage 
in The New York Times.157 Commentators rushed to the defense of Aziz 
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Ansari, taking issue with Grace’s characterization of what had hap-
pened to her as “sexual assault”158 and arguing that Ansari’s conduct 
had been unfairly equated to worse behavior.159 There was a swift and 
critical response to allegations by Julie Swetnick that Supreme Court 
nominee Brett Kavanaugh may have participated in a gang rape in the 
1980s.160 The reaction to this allegation demonstrates the vetting norm: 
commentators criticized Michael Avenatti, Swetnick’s lawyer, for sub-
mitting an affidavit containing Swetnick’s statement rather than allow-
ing journalists to first investigate the claim.161 Media reports ques-
tioned Swetnick’s account, character, and credibility.162 Rather than 
having an adverse impact on Kavanaugh’s confirmation prospects, 
many commentators believe that the weakness of Swetnick’s allegation 
cast more credible allegations in a negative light.163 
B. Investigation and Corroboration 
Another informal norm is that allegations do not generally result 
in specific employment consequences unless they are borne out through 
formal investigation, corroborated, or both. Corroboration is not a for-
mal legal requirement. Historically, a claim of rape required “corrobo-
rative evidence,” such as physical injuries, because rape allegations 
were treated with exceptional skepticism.164 But today, credible evi-
dence could be a single victim’s testimony, depending on the circum-
stances.165 The corroboration requirement has come to have a specific 
meaning in #MeToo discussions: that in the very least, an accusation 
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must be supported by more evidence than a single victim’s state-
ments.166 Accusations by multiple victims qualify.167 The New York 
Times made a list of “prominent people who lost their main jobs, signif-
icant leadership positions or major contracts, and whose ousters were 
publicly covered in news reports” as a result of sexual misconduct alle-
gations in the year following the Weinstein story.168 By my count, out of 
the 202 cases listed by the New York Times, only fifty involved a single 
accuser, and in ten of those instances, the accused person admitted to 
some form of wrongdoing.169 Out of the forty remaining cases, in all but 
five, the media reported there was some type of investigation.170 
 
 166 Whether this is a fair rule for survivors is a different question. Cf. MacKinnon, supra note 
1 (“[I]n cases of campus sexual abuse over decades; it typically took three to four women testifying 
that they had been violated by the same man in the same way to even begin to make a dent in his 
denial. That made a woman, for credibility purposes, one-fourth of a person.”). 
 167 This is not the legal meaning of corroboration. Legal rules sometimes limit “me too” evi-
dence. See, e.g., Jeannie Suk Gerson, Bill Cosby’s Crimes and the Impact of #MeToo on the Ameri-
can Legal System, NEW YORKER (Apr. 27, 2018), https://www.newyorker.com/news/news-desk/bill-
cosbys-crimes-and-the-impact-of-metoo-on-the-american-legal-system [https://perma.cc/ 
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Says They’re the ‘Tip of the Iceberg, BLOOMBERG (Oct. 17, 2018), https://www.bloomberg.com/news 
/articles/2018-10-17/woman-compiling-metoo-names-says-they-re-tip-of-the-iceberg [https://perm 
a.cc/KW6Z-FAHN]. 
 169 This count is based on news stories in addition to the New York Times article. A chart de-
scribing those sources is on file with the author. 
 170 One of the five exceptions involved allegations detailed in a sexual harassment lawsuit. 
Jessica Sidman & Anna Spiegel, The Inside Story of Mike Isabella’s Fallen Empire, WASHINGTONI- 
AN (Nov. 26, 2018), https://www.washingtonian.com/2018/11/26/the-inside-story-of-mike-isabellas-
fallen-empire/ [https://perma.cc/3ZYH-VUHK]. Two involved allegations of criminal conduct. Anita 
Busch, Tom Sizemore Dropped From Thriller ‘The Door’ After Sexual Misconduct Allegations, 
DEADLINE HOLLYWOOD (Nov. 15, 2017), https://deadline.com/2017/11/tom-sizemore-sexual-miscon 
duct-allegations-dropped-from-horror-film-the-door-1202208846/ [https://perma.cc/A6GU-YFG5]; 
Michael Schneider, T.J. Miller Replaced as Mucinex Spokesman, Coinciding With Sexual Assault 
Allegations, INDIEWIRE (Feb. 6, 2018), https://www.indiewire.com/2018/02/tj-miller-mucinex-jason 
-mantzoukas-super-bowl-ad-1201925909/ [https://perma.cc/QXT3-4SAT]. In one case, there was 
evidence in the form of text messages that a lawmaker had communicated with a teenage girl in 
ways legislative leaders regarded as inappropriate. Keith M. Phaneuf, Angel Arce to Resign From 
General Assembly, CT MIRROR (Mar. 7, 2018), https://www.courant.com/politics/hc-pol-arce-texts-
whats-next-20180327-story.html [https://perma.cc/W4WQ-6DY5]. And in one case, the accused 
and his employer denied that the allegations of harassment were related to his decision to resign. 
Rachel Monahan, Former Portland Mayor Sam Adams Has Abruptly Left his Job at a D.C. Think 
Tank, WILLAMETTE WEEK (Dec. 6, 2017), https://www.wweek.com/news/city/2017/12/06/former-
portland-mayor-sam-adams-has-abruptly-left-his-job-at-a-d-c-think-tank/ [https://perma.cc/6AJ2-
W96A]. 
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One evolving norm in the #MeToo era is that institutions generally 
conduct investigations. Out of the 95 cases in which the accused indi-
vidual did not admit to wrongdoing or resign,171 there were reports of 
investigations in all but 27.172 Sexual harassment investigations are a 
commonplace function of human resources departments.173 Institutions 
often hire outside counsel for high-profile or sensitive investigations.174 
When a corporation conducts an internal investigation into sexual har-
assment by an existing employee, it is advised to apply the “preponder-
ance of the evidence standard,” which means deciding whether miscon-
duct was more likely than not to have occurred.175 This is because 
sexual harassment is a civil matter, and the preponderance of the evi-
dence standard is commonly used in civil cases, rather than the higher 
“beyond a reasonable doubt” standard used in criminal matters.176 As 
in criminal cases, a survivor’s credible testimony alone may be suffi-
cient evidence.177 Nonetheless, “[m]any employers falsely believe that if 
there are no independent witnesses, there can be no finding of harass-
ment,” while others “balk[] at making a finding that conduct occurred” 
because of concerns about the impact on the accused person’s career.178 
The details of most internal investigations are confidential. But a 
number of these investigations have come out in favor of the accused.179 
The Ford-Kavanaugh controversy—in which the FBI investigated Dr. 
Christine Blasey Ford’s allegation that she had been sexually assaulted 
by Kavanaugh when they were teenagers before the Senate voted to 
confirm Kavanaugh to the Supreme Court—is a notable example, but 
 
 171 Those who resign rather than face an investigation cannot complain about lack of process. 
See Stone v. Univ. of Maryland Med. Sys. Corp., 855 F.2d 167, 173–75 (4th Cir. 1988). 
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supra note 21. 
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HOW TO BE FAIR, THOROUGH, AND LEGAL 50 (2002). 
 174 Id. at 62. 
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SHRM (Jan. 8, 2018), https://www.shrm.org/hr-today/news/hr-magazine/0218/pages/how-to-invest 
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 177 Id. at 110. 
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 179 My focus is not the fairness of these investigations, because they are not unique features of 
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there are also others.180 For example, after actor Chloe Dykstra pub-
lished an essay accusing her ex-boyfriend, television host Chris Hard-
wick, of emotional abuse and sexual assault, Hardwick’s employer AMC 
suspended him and conducted an internal investigation with the assis-
tance of an outside law firm.181 After the investigation, Hardwick was 
reinstated.182 After eight women accused actor Morgan Freeman of har-
assment in forms such as “demeaning comments” and “unwanted touch-
ing,”183 the National Geographic network, which was producing a series 
by Freeman, and SAG-AFTRA, which had awarded Freeman a SAG 
Life Achievement Award, both conducted investigations and decided 
not to take any adverse action against Freeman.184 After Pulitzer-prize 
winning author Junot Díaz was accused of misconduct, including an in-
cident of forcible kissing, three institutions—the Pulitzer Prize board, 
M.I.T., where he teaches, and the Boston Review, where he is a fiction 
editor—each conducted investigations and decided to take no action 
against him.185 
In other contexts, how strong the evidence must be to justify an 
employment decision and what type of evidence counts as corroborative 
has been the subject of debate. During the Kavanaugh confirmation 
hearings, some commentators argued that because of the importance of 
a Supreme Court appointment, the Senate should disqualify the nomi-
nee if there were “credible” evidence of sexual misconduct—a lower 
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standard than the preponderance of the evidence.186 Senator Susan Col-
lins, however, one of the last senators to announce her vote in favor of 
Justice Kavanaugh’s confirmation, stated that a preponderance of the 
evidence standard should apply.187 While Collins found Dr. Ford’s testi-
mony to be “sincere, painful, and compelling,” she concluded that Ford’s 
allegations were insufficient due to the lack of “corroborating evi-
dence.”188 This was despite the fact that Ford had confided in her hus-
band and a counselor about her sexual assault in 2012.189 
Thus, when public allegations of sexual assault, harassment, or 
misconduct are raised against high-level leaders, a set of informal 
norms has developed for evaluating whether those allegations warrant 
dismissal. These norms require that public allegations be vetted accord-
ing to journalistic standards of verification, attribution, and seeking 
both sides. The allegations should be specific enough to permit the ac-
cused person to respond meaningfully and to allow for further scrutiny 
by the media and the public. Before action is taken, decision makers 
require an admission of misconduct by the accused, corroborative evi-
dence, or a formal investigation. Terminations of high-level employees 
based on single accusations alone are deviations from these norms. Crit-
ics of #MeToo have brought to light few, if any, such cases.190 
IV. RESPONDING TO PROCEDURAL OBJECTIONS 
This Part defends #MeToo’s informal procedural system against 
the charge that it is unfair to the accused on procedural grounds. Over-
looking the fact that legal procedures are not required in extralegal con-
texts, this Part addresses the fairness concerns that underlie the proce-
dural justice critique. Specifically, it responds to the objections that 
 
 186 See, e.g., Kate Shaw, How Strong Does the Evidence Against Kavanaugh Need to Be?, N.Y. 
TIMES (Sept. 20, 2018), https://www.nytimes.com/2018/09/20/opinion/kavanaugh-blasey-allegation 
-disqualify.html [https://perma.cc/SG8P-5QBX]. 
 187 David A. Graham, Susan Collins Says She Believes Survivors—Just Not Ford, ATLANTIC 
(Oct. 5, 2018), https://www.theatlantic.com/politics/archive/2018/10/susan-collinss-kavanaugh-sex 
ual-assault/572347/ [https://perma.cc/3YP7-7E8U] (“This is not a criminal trial, and I do not be-
lieve that claims such as these need to be proved beyond a reasonable doubt. Nevertheless, fairness 
would dictate that the claims at least should meet a threshold of more likely than not as our stand-
ard.” (quoting Senator Collins)). 
 188 Abrams, supra note 113 (quoting Senator Collins). Later, Senator Collins stated that she 
thought Dr. Ford was mistaken about the identity of her assailant. Caroline Kelly, Collins: ‘I Do 
Not Believe That Brett Kavanaugh Was’ Ford’s Assailant, CNN (Oct. 7, 2018), https://www.cnn.com 
/2018/10/06/politics/collins-sotu-kavanaugh-cnntv/index.html [https://perma.cc/3G2W-KNDX]. 
 189 Kavanaugh Hearing: Transcript, WASH. POST (Sept. 27, 2018), https://www.washingtonpost 
.com/news/national/wp/2018/09/27/kavanaugh-hearing-trascript/?utm_term=.b9d91041e335 [http   
s://perma.cc/653E-77AT] (testimony of Christine Blasey Ford that “My husband recalls that I 
named my attacker as Brett Kavanaugh.”). 
 190 See supra notes 152 & 170 (collecting news stories on cases that might arguably fit into this 
category); infra notes 289–293 (discussing Andrea Ramsay). 
37] THE RULES OF #METOO 65 
#MeToo’s procedural norms are unenforceable; that survivors have 
waived their rights to complain informally by failing to use legal proce-
dures; that only formal legal tribunals are equipped to handle claims; 
that #MeToo’s procedures fail to provide the accused with notice of the 
claims against them, a fair opportunity to respond, or the right to con-
front their accusers; and that consequences have been disproportionate 
to the severity of the misconduct. A close examination of cases in the 
#MeToo era demonstrates these complaints lack basis in fact or are not 
supported by principles of procedural fairness. 
A. Unenforceability 
One criticism of the rules of #MeToo, as I have described them, is 
that they are not “rules” at all; they are a loose set of informal standards 
without enforcement mechanisms. There is no guarantee that these 
norms will be applied consistently or apolitically. Opponents make slip-
pery slope arguments about what might result from the lack of hard-
and-fast rules to screen out frivolous or abusive allegations.191 They ex-
press the concern that enforceable standards are required when the ac-
cused lacks power, money, or fame.192 However, defamation law and an 
aggressive media have provided checks on abusive allegations, and 
there are principled reasons for treating for high- and low-level employ-
ees differently. 
While journalistic standards such as accuracy, seeking both sides, 
and attribution are not legally enforceable on their own, investigative 
journalists operate in the shadow of defamation law.193 Defamation law 
casts a longer shadow over extralegal processes of the sort I am describ-
ing as characteristic of the #MeToo era, because journalists are unlikely 
to be liable for reporting the statements of law enforcement officials, as 
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 192 Emily Yoffee, Why the #MeToo Movement Should Be Ready for a Backlash, POLITICO (Dec. 
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they did in the Duke Lacrosse case.194 In the University of Virginia case, 
by contrast, the Rolling Stone article was not based on any legal filings 
or statements by law enforcement.195 The author of the Rolling Stone 
story lost her job.196 Nicole Eramo, a university administrator accused 
of mishandling sexual assault complaints in the article, won a $3 mil-
lion defamation verdict.197 Because Eramo was a public figure, she had 
the heavy burden to convince the jury, by “clear and convincing evi-
dence,” that Rolling Stone reported the story with “actual malice.”198 
This standard requires that the defendant made a defamatory state-
ment “with knowledge that it was false or with reckless disregard of 
whether it was false or not.”199 In the Eramo case, the court noted that 
“departure from journalistic standards is not a determinant of actual 
malice, but such action might serve as supportive evidence.”200 The 
jury’s verdict made clear it believed the recklessness standard was met. 
Like journalists, individual bloggers and social media users can be 
sued for libel for making accusations of sexual assault, harassment, and 
misconduct.201 Some accusers have been persuaded to take down social 
media posts based on the mere threat of legal action.202 While the bur-
den lies with the defamed person to demonstrate the accusation was 
false, many accusers do not have the resources or wherewithal to defend 
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against a lawsuit.203 Thus, the threat of defamation liability may 
squelch even true allegations. 
One concern with respect to the Ford-Kavanaugh hearings was 
that taking Dr. Ford’s allegations seriously would incentivize future ac-
cusers to invent stories against their political enemies that are non-fal-
sifiable, and so cannot be disproven or deterred with defamation law.204 
For example, Senator Collins stated that the fact that the “outlandish 
allegation” of gang rape by Julie Swetnick “was put forth without any 
credible supporting evidence and simply parroted public statements of 
others” had underscored the importance of “the presumption of inno-
cence.”205 Yet aggressive and skeptical reporting serves as a check on 
such accusations. By the time of Senator Collins’s statement the media 
had already subjected Swetnick’s allegation to extensive scrutiny.206 
That allegation was regarded as so improbable that it was not even in-
vestigated,207 and Swetnick and Avenatti were referred to the Justice 
Department for criminal investigation for making false statements.208 
Journalists also corrected other false reports, as with the allegations, 
later recanted, that Kavanaugh had committed sexual assault on a boat 
in Rhode Island.209 It is true that outright hoaxes have been at-
tempted.210 But they are not easy to pull off because of the media’s vig-
ilance in verifying facts and skepticism about partisan motives.211 Jour-
nalists have succeeded in uncovering bad faith allegations, as in one 
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instance in which the nonprofit group Project Veritas attempted to em-
barrass The Washington Post by planting a false story of sexual abuse 
about then-Senate candidate Roy Moore.212 
Another concern is that the news media will not provide “due dili-
gence” when accusations are brought against workers who do not pos-
sess fame, power, or prestige.213 Rank-and-file workers may then find 
themselves terminated based on mere reports of harassment or jokes 
and banter that are sexualized but inoffensive. But this problem is al-
ready occurring, and it is one that long predates the #MeToo move-
ment.214 Many employers believe there are economic reasons to sup-
press all sexuality in the workplace, not just harmful forms of 
harassment.215 While highly-paid executives often have contracts that 
provide them with the assurance that they will not be terminated with-
out cause, most lower-level employees can be fired at will.216 The solu-
tion, for those concerned about due process, is to extend some form of 
protection against arbitrary terminations to all employees.217 It would 
be perverse to respond to this concern by carving out special protections 
against allegations of a sexual nature, or to refrain from holding those 
at high levels accountable when careful journalism exposes sexual mis-
conduct. 
B. Waiver, Timeliness, and Jurisdiction 
Another procedural argument is that victims who failed to pursue 
relief through legal channels—like the civil and criminal law—should 
not be able to raise claims informally. This argument may be about 
waiver: that it is unfair for survivors who chose not to exercise their 
rights to legal relief to raise claims outside legal processes, especially 
after the lapse of time. Or it may be a jurisdictional point: that formal 
legal fora should have exclusive jurisdiction over claims of sexual as-
sault and harassment, as informal processes are incompetent to handle 
such issues. This genre of argument rests on a number of false premises. 
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The “waiver” version of this argument rests on false premises re-
garding the availability of legal recourse. “Waiver” is a procedural doc-
trine that prevents a party from raising an issue when they had an op-
portunity to bring it up at some earlier point, but failed to do so. A key 
premise here is that a person had a fair opportunity and the incentive 
to raise an issue at an earlier point.218 But the law fails to prohibit much 
conduct widely regarded as sexual abuse, and those prohibitions that 
do exist are systematically underenforced.219 Survivors understand 
this.220 In response to the question why she didn’t report, Actor Ashley 
Judd asked, “Were we supposed to call some fantasy attorney general 
of moviedom”?221 
Those recent cases in which the law has achieved ostensible suc-
cesses only go to show the law’s abject failure. Twenty-years of com-
plaints against USA Gymnastics doctor Larry Nassar by young gym-
nasts were not taken seriously until the police found child pornography 
on his hard drive.222 For decades before his conviction for sexual assault, 
Bill Cosby’s accusers “were met, mostly, with skepticism, threats, and 
attacks on their character.”223 Recording artist Taylor Swift, who re-
ported that she was groped by a radio host while posing for a photo-
graph, did not attempt to avail herself of any legal remedies until two 
years later, when she found herself a defendant in a suit brought by the 
radio host claiming that Swift had lied about the assault and caused 
him to be fired from his job.224 He lost his case, and the jury granted 
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Swift the $1 she had requested in symbolic damages.225 Despite being 
one of the best-selling recording artists of all time, Swift found herself 
blamed for what had happened.226 Her experience with the legal process 
was “demoralizing.”227 Swift said, “Going to court to confront this type 
of behavior is a lonely and draining experience, even when you win, 
even when you have the financial ability to defend yourself.”228 The 
#MeToo movement has demonstrated that survivors might now be 
taken seriously. Survivors should not be faulted for waiting until the 
time when they might be heard to come forward. 
Another version of this argument is about timeliness—that victims 
are using the court of public opinion to circumvent the statutes of limi-
tations that apply to civil and criminal cases, long after evidence has 
gone stale, memories have faded, and social norms about appropriate 
conduct have changed.229 But an unfortunate feature of sexual abuse is 
that it causes delayed reporting by intimidating survivors through 
threats of shaming and retaliation, and by convincing survivors that 
they were to blame, that they overreacted, or that they misinterpreted 
what happened.230 Moreover, legal deadlines for bringing claims are too 
short. Title VII sexual harassment claims must be brought within an 
exceptionally short timeframe, generally less than a year.231 While re-
formers have succeeded in eliminating or expanding statutes of limita-
tions for rape in many states, in others the time limit may be as short 
as six years.232 These sharp deadlines should not be applied by decision 
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makers asking whether an accused person is fit to hold high office. De-
cision makers may appropriately consider the passage of time and re-
sulting lack of evidence as a factor in assessing the likelihood of the 
misconduct. 
Yet another variation on this argument is that the court of public 
opinion is ill-suited for truth-finding, so real courts should have exclu-
sive jurisdiction. This argument overestimates the truth-finding capac-
ity of the criminal justice system, which is focused on plea bargaining,233 
and the civil justice system, which is directed at settlement.234 It under-
estimates the independent media, which has long served as a check on 
arbitrary and unfair legal proceedings, monitoring and exposing mis-
carriages of justice.235 While it is true that the public may rush to judg-
ment rather than examining whether media reports adhere to basic 
journalist standards, public judgments tend to be ephemeral rather 
than having any lasting career consequences for celebrities.236 Institu-
tions have acted with more care, often engaging their own investiga-
tors.237 Moreover, the argument that any given dispute can only be tried 
in one tribunal is inconsistent with the practice of U.S. courts. O.J. 
Simpson’s acquittal in the criminal case against him for the murders of 
Nicole Brown Simpson and Ronald Goldman did not bar the victim’s 
families from relitigating the matter in a civil suit alleging wrongful 
death or a custody proceeding to terminate his parental rights.238 In 
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each of these cases, there was something different at stake, and so a 
different standard of proof was appropriate.239 
What standard of proof ought to apply when a person holding or 
seeking high office is publicly accused of sexual misconduct has appro-
priately been the subject of public debate.240 The standard should be 
calibrated by balancing the risks of a “false negative (i.e., failing to im-
pose consequences when the allegation is in fact true)” against the risks 
of a “false positive (i.e., imposing consequences when the accused is in 
fact innocent).”241 In the context of the Ford-Kavanaugh hearings, for 
example, the risk of a false negative was that a person who had com-
mitted sexual assault would be confirmed to a lifetime Supreme Court 
appointment where he would “cast the deciding vote on matters of 
women’s liberty and equality.”242 The risk of a false positive was that 
Kavanaugh would have remained a judge on a lower court, and another 
“highly qualified jurist” would have taken his place on the Supreme 
Court.243 Thus, a “substantial” or “credible” evidence standard might be 
more appropriate for nominations to high-profile positions, rather than 
the higher preponderance of the evidence standard that is commonly 
applied by investigators.244 The risk that accused individuals will con-
tinue to abuse their power is also a relevant consideration in this calcu-
lation.245 
Career consequences and reputational harms for the accused are 
relevant but too often overvalued. The decisions of any particular insti-
tutional decisionmaker, consumer, or audience member on the merits 
of a #MeToo claim do not bind all others.246 For example, while it is true 
that Justice Kavanaugh might have suffered some further degree of 
reputational harm if he had not been confirmed, the Senate’s ultimate 
vote did not “absolve Judge Kavanaugh in the court of public opin-
ion.”247 A finding of “credible” or “substantial” evidence is just that; it is 
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not any sort of final determination.248 The lack of finality in the court of 
public opinion may work to the advantage of the accused, who can re-
litigate his case as long as the media remains interested in the story.249 
And in discussions of reputational harm to the accused, it is important 
to recognize there is an inverse and corresponding risk of reputational 
harm to accusers whose claims are determined to be without merit.250 
C. Notice and Hearing 
Another set of concerns relates to the basic due process principle 
that “a person in jeopardy of serious loss [be given] notice of the case 
against him and opportunity to meet it.”251 Assuming due process ap-
plies, it requires “some kind of hearing.”252 But the Supreme Court has 
held that the particular requirements for that hearing depend on the 
circumstances.253 Under the circumstances, #MeToo’s informal proce-
dural norms provide high-profile individuals with all process that is 
due. 
Lack of notice does not seem to be the main due process complaint 
in the #MeToo era. Unlike some Title IX proceedings and workplace in-
vestigations, the defining feature of #MeToo reporting is that allega-
tions are made publicly, with detailed news coverage. Before a story is 
even published, journalistic standards require that a person accused of 
serious misconduct be given an opportunity to respond, along with 
enough information about the story to make that response meaning-
ful.254 Journalists include these responses in their stories and publish 
new stories when accused persons or their lawyers wish to add to the 
response.255 
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The objection might be that there is no trial-like procedure with a 
neutral adjudicator that would allow individuals accused of sexual mis-
conduct to clear their names. However, in many cases, employers hire 
outside investigators to conduct formal investigations and announce the 
results publicly.256 The more highly-paid the accused, the more likely it 
is that they are protected by a contract that gives them the right to 
contest the factual basis for any termination in court or arbitration.257 
Even when the accused person does not have contractual protec-
tions, principles of due process do not require a formal trial. Cases in 
which a public employee is entitled to a “name clearing hearing” to re-
but a public charge of misconduct made by a government employer are 
instructive here.258 No particular procedures are prescribed for every 
such hearing.259 Rather, courts engage in a functional inquiry, balanc-
ing the costs and benefits of additional procedure in each case.260 Due 
process does not necessarily require an adjudicator who is independent 
of the employer.261 Some courts have held that no oral hearing is re-
quired in cases in which the employee had a “high degree of access to 
the news media.”262 This is because, as a public figure, the dismissed 
employee is unlikely to “need a formal hearing as a forum in which to 
repeat his side of the story.”263 The cost of requiring a trial-like proce-
dure in this context is that government employers would never disclose 
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high-level misconduct;264 a result that would allow serial harassers to 
move to their next high-level job without accountability. 
Another variation on this complaint is that the decision makers un-
der the rules of #MeToo—such as boards of directors, corporate officers, 
voters, political party leaders, consumers, or audiences—are prone to 
conflicts of interest and motivated reasoning.265 The argument may be 
that decision makers are under undue pressure from the #MeToo move-
ment to act decisively,266 or that politicians and businesspeople will 
weaponize accusations to embarrass and distract their opponents.267 
This may be an argument for shifting factfinding responsibilities to out-
side investigators. But it is not a reason for decision makers to alto-
gether abdicate responsibility for evaluating allegations of sexual mis-
conduct against their leaders. Just as with other serious allegations, it 
is incumbent on those with decision-making authority to evaluate facts 
critically, exercise independent judgment, and attempt to remain fair-
minded and neutral. 
D. Confrontation 
Another complaint might be that there is no opportunity to confront 
the accuser, to cross-examine them, or to otherwise scrutinize their ac-
count. But, for the most part, decision makers have not acted on dis-
puted allegations against high-level perpetrators unless accusers have 
been willing to come forward and respond to scrutiny. 
The complaint about the right to confrontation may overstate what 
the law requires. In criminal cases, the Sixth Amendment affords a 
right of confrontation;268 and in civil cases, rules of evidence prohibit 
certain forms of hearsay.269 But what rights apply outside these con-
texts is controversial. In name-clearing hearings for public employees, 
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some courts have approved procedures that did not allow any cross-ex-
amination.270 Some courts have even approved procedures in which the 
accusers were not named.271 With respect to campus sexual assault 
hearings under Title IX, the Sixth Circuit has held that “some form of 
cross-examination” is required when the resolution of a claim turns on 
credibility.272 The court reasoned that cross-examination “takes aim at 
credibility like no other procedural device . . . to test [a witness’s] 
memory, intelligence, or potential ulterior motives.”273 Yet empirical re-
search suggests reasons to doubt the utility of cross-examination as a 
truth-seeking device.274 Cross-examination also has the potential to 
subject victims to trauma and deter reporting.275 Thus, a number of 
courts have held that questioning by a neutral college administrator 
suffices to ensure fair process in the Title IX context.276 
In the #MeToo context, reporters are wary of coming forward with 
stories in which accusers refuse to be named publicly.277 Journalistic 
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standards only allow the use of anonymous sources for allegations of 
sexual assault or harassment if the story is credible, considering factors 
such as whether there are “multiple, independent anonymous sources 
making similar claims.”278 In a few stories, multiple anonymous accus-
ers have described a pattern of misconduct, but were unwilling to be 
named due to fear of reprisals. 279 But even if sources go unnamed in a 
story, journalistic standards require that the accused person receive 
enough details about the misconduct so as to have a meaningful oppor-
tunity to respond.280 For example, in response to anonymous allegations 
of “inappropriate touching,” restauranteur Mario Batali stated, “Alt-
hough the identities of most of the individuals mentioned in these sto-
ries have not been revealed to me, much of the behavior described does, 
in fact, match up with ways I have acted.”281 
Employers are wary of acting on anonymous allegations. During 
the confirmation hearings for Justice Kavanaugh, for example, the Sen-
ate did not act on leaked information about Dr. Ford’s allegations until 
she came forward.282 In other cases, anonymous allegations prompted 
employers to conduct investigations.283 In only two of the 202 cases 
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listed by the New York Times did decision makers appear to act based 
only news stories with a single anonymous accuser.284 
When victims do come forward, their accounts do not evade scru-
tiny. The prospect of this public scrutiny is a factor that deters report-
ing.285 For example, the media was skeptical of Julie Swetnick’s accu-
sations against Kavanaugh from the outset, reporting on her financial 
troubles and history of litigation.286 The media has covered the specifics 
of defamation and wrongful termination cases brought against various 
accusers.287 While there is no cross-examination in the court of public 
opinion, there are on-camera interviews. In interviews, journalists can 
ask questions that might expose inconsistencies in an accuser’s story 
and audiences can assess the accuser’s credibility for themselves. NBC 
Nightly News aired an interview of Swetnick by Kate Snow, in which 
Snow pointed out discrepancies between Swetnick’s answers and an af-
fidavit she had signed under penalty of perjury.288 
One exception to the norm that victims come forward involves a 
woman accused of sexual harassment, Andrea Ramsay, who dropped 
out of her race to become the democratic nominee for a congressional 
seat in Kansas in December 2017.289 The Democratic Congressional 
Campaign Committee (DCCC) had withdrawn its support for Ramsay, 
seemingly on account of tersely worded allegations that she had sex-
ually harassed a male subordinate in 2005.290 The allegation was made 
in a Title VII complaint, which means the defendant was the company, 
not Ramsay herself. Ramsay denied the allegations and stated that she 
would have opposed the settlement the company ultimately reached 
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with her accuser.291 Ramsay’s accuser refused to give his side of the 
story to the press, perhaps because his settlement included a confiden-
tiality agreement.292 Thus, there was no opportunity for the media to 
probe the details of the matter. This example is atypical, and the con-
troversy around it demonstrates evolving norms that require accusers 
to stand by their allegations.293 
E. Proportionality 
Another criticism is that the consequences for the accused are not 
proportional to the severity and likelihood of the accusations. Commen-
tators fear false equivalences and extreme penalties. For example, talk 
show host Gayle King has said, “I think when a woman makes an accu-
sation, the man instantly gets the death penalty. There has to be some 
sort of due process here. All of these inappropriate behaviors are not all 
the same.”294 The principle that responses should be proportionate is an 
important one.295 But #MeToo’s critics have overestimated the conse-
quences high-profile men have faced, and underestimated the harms of 
sexual assault, harassment, and misconduct to its victims. 
With respect to high-profile cases, it is not true that consequences 
have been either automatic or terminal. The public cannot keep track 
of accusations against celebrities, and it tends to forgive and forget.296 
After being fired by Fox News, Bill O’Reilly was hired to host a new 
show on Newsmax TV.297 As a result of allegations of sexual misconduct 
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that were not disclosed to the public, reporter Ryan Lizza lost his job at 
The New Yorker but was retained by CNN.298 After an investigation into 
misconduct, New York Times reporter Glenn Thrush was removed from 
his prestigious post at the White House but permitted to return to the 
newsroom.299 After resigning from the Senate, Al Franken continues to 
be involved in public life.300 Some celebrities have worked allegations 
into their performances. In the midst of publicity regarding allegations 
of his sexual misconduct, musician R. Kelly released a nineteen-minute 
song titled “I Admit.”301 After a documentary aired in which R. Kelly’s 
accusers were interviewed, “daily streams of his songs in the United 
States more than doubled, according to Nielsen, from 1.9 million the 
day before the series began to 4.3 million on its last day.”302 Comedian 
Louis C.K., who admitted that he abused his position of power to get 
female comedians into situations where he could masturbate in front of 
them, is back to performing standup less than one year later, joking 
that, as a result of the news story, “I lost $35 million in an hour.”303 Aziz 
Ansari is also still performing, but rather than using his platform to 
make light of the Babe.net story, he has said that “if other men learned 
from the allegation against him, ‘that’s a good thing.’”304 
 
 298 See Wemple, supra note 246. 




 300 See, e.g., Al Franken, https://soundcloud.com/user-490403240 [https://perma.cc/AER9-JP4 
Y] (podcast hosted by Franken with guests including Norm Ornstein, E.J. Dionne, Michael Lewis, 
and Dana Carvey); Dahlia Lithwick, How Would Al Franken Question Attorney General Nominee 
William Barr?, SLATE (Jan. 15, 2019), https://slate.com/news-and-politics/2019/01/how-al-franken-
would-question-william-barr.html [https://perma.cc/W7HH-BA2K] (interviewing Franken); Al Fr-  
anken, Kavanaugh Supreme Court Hearings Showcase Republican Partisanship, Hypocrisy: Al 
Franken, USA TODAY (Sept. 7, 2018), https://www.usatoday.com/story/opinion/2018/09/07/brett-
kavanaugh-supreme-court-hearings-showcase-republican-hypocrisy-column/1215578002/ [https:// 
perma.cc/5P3Y-VQ9Q]. But see Mayer, supra note 156 (observing that the level of public interest 
in Franken is a shadow in comparison to his past celebrity as “the most recognizable figure in the 
Senate”). 
 301 Crenshaw, supra note 69 (“A crass effort to marshal his considerable talent to sing his way 
to clemency, ‘I Admit’ is a coyly titled work of audience-trolling in the vein of O.J. Simpson’s mem-
oir of his ex-wife’s murder case, If I Did It.”). 
 302 Elizabeth A. Harris & Ben Sisario, Why It Could be Hard to Mute R. Kelly, N.Y. TIMES (Jan. 
13, 2019), https://www.nytimes.com/2019/01/13/arts/music/mute-r-kelly.html [https://perma.cc/6P 
9W-8FAH]. 
 303 Louis CK: I’ve Been ‘to Hell and Back’ and Lost $35 Million, LAUGHSPIN (Oct. 12, 2018), 
https://laughspin.com/louis-ck-west-side-comedy-club-sexual-misconduct/ [https://perma.cc/ZY8E-
58AB]. C.K. is one of the world’s highest paid comedians, reportedly earning $52 million in the 
twelve months prior to June 2017. Madeline Berg, Louis C.K.’s Losses: How Much the Sexual Mis-
conduct Scandal May Cost the Comedian, FORBES (Nov. 10, 2017), https://www.forbes.com/sites/m  
addieberg/2017/11/10/louis-c-k-s-losses-how-much-the-sexual-misconduct-scandal-may-cost-the-c 
omedian/#2051da615801 [https://perma.cc/H8FL-A9EA]. 
 304 Anna North, Aziz Ansari’s New Standup Set, and its Complicated, Necessary Role in #Me-
Too, VOX (Mar. 20, 2019), https://www.vox.com/2019/3/20/18263783/aziz-ansari-tour-2019-sexual-
37] THE RULES OF #METOO 81 
This is not to diminish the lost opportunities and career conse-
quences these men have faced. Nor is it to condone mobbing behaviors 
such as online insults, threats, trolling, or doxing, whether that mob-
bing is aimed at the accuser or the accused.305 Rather, it is to argue 
accusations alone have not forced prominent men into professional ex-
ile. 
The “disproportionality” argument may misunderstand the sever-
ity of sexual assault, harassment, and misconduct. It may be based on 
an all-or-nothing view—long reflected in criminal law—that the prob-
lem is an exceptional phenomenon perpetrated by a small number of 
predators.306 But the problem is not limited to rape, and the harms are 
not sexual violation alone — the harms are also in how sexual assault, 
harassment, and misconduct contribute to systemic gender-based ine-
quality.307 For example, the harm of harassment of the sort Louis C.K. 
perpetrated is in diminishing women’s equal employment opportuni-
ties. After complaining about C.K., comedians Dana Min Goodman and 
Julia Wolov found their opportunities in Hollywood limited because 
they had to maneuver to avoid his manager.308 As one female stand-up 
comic put it: “We are all avoiding someone who could help us make 
money. Female comics do a lot of calculating, finding alternate routes 
to a career.”309 Another potential comic, Abby Schachner, decided to 
pursue a different career, in part because of C.K.’s harassment.310 
Harms to women’s careers may be discounted because of victim-blam-
ing, particularly when the survivors are people of color.311 Another 
harm may be in treating women like objects, the butt of the joke, or 
making light of sexual assault, as when Al Franken posed for a picture 
placing his hands over the breasts of a sleeping woman as if to sexually 
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assault her.312 United States Senators should be held to higher stand-
ards when it comes to treating all people with dignity and respect.313 
Another version of the “death penalty” argument is that there is no 
path to redemption. Yet there are few examples of attempts at mean-
ingful amends.314 Principles of restorative justice require that an apol-
ogy include acknowledgment of the victim’s experience, responsibility-
taking, repair of the harm, and steps to avoid repeating the miscon-
duct.315 Rather than attempting amends, many high-profile men who 
have lost their positions due to credible and severe accusations have 
sought unproven medical treatments, sometimes in expensive, resort-
style residential facilities.316 In other cases, they have apologized and 
received second chances.317 
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A more general problem with the disproportionality argument is 
that it frames the goals of #MeToo’s procedures as “retribution” rather
than “replacement.”318 Unlike rank-and-file workers, those at the up-
per-echelons represent their enterprise and chart its course. Such indi-
viduals have lost their positions for making racist319 and anti-Semitic320 
remarks, for telling lies,321 and for marital infidelity.322 As the public 
faces of businesses, communities, or organizations, these individuals 
represent their entities’ brands, values, or priorities. Their individual 
misconduct, and how it is managed, sends a message about the larger 
whole. Moreover, these are the people who make the decisions about 
what news stories are worth covering, what movies are worth making, 
what startups are worth funding, and what laws are worth passing, up-
holding, and enforcing. It should be beyond cavil that those who hold 
such power should be held to higher standards of accountability. If they 
are not held accountable for their own wrongdoing, they are unlikely to 
have the will or the moral authority to hold others accountable. 
CONCLUSION 
Under the rules of #MeToo, anyone could one day be in the position 
of evaluating public accusations of sexual misconduct against political 
figures, entertainers, or executives. Although we may not be state ac-
tors, we should take due process seriously. We should consider the 
source of information and critically evaluate media based on whether it 
conforms to journalistic standards such as seeking both sides, attribu-
tion, and verification. We should not act based on allegations that have 
not been vetted or are not sufficiently specific to enable the accused to 
respond meaningfully. We should insist on independent investigations 
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where appropriate. We should apply different considerations to those 
seeking high office, fame, and fortune and those just seeking to make a 
living. We should recognize that not all sexual misconduct is equally 
harmful. But we should not carve out exceptional protections for those 
accused of sexual forms of misconduct. The #MeToo movement has ac-
complished something unprecedented in removing abusive leaders from 
positions of power. The movement should continue to reflect critically 
on procedural justice if it hopes to achieve a future in which sexual har-
assment and assault disqualify a person from holding immense power. 
